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RECOMVENDED DECI SI ON AND ORDER

Thi s action ari ses under the Surface Transportation Assi stance
Act of 1982 (hereinafter "STAA"), as anended, 49 U S.C. Section
31105 and the Regul ations found at 29 CF. R Part 1978. The STAA
provi des protection from discrimnation to enployees who report
viol ations of comrercial notor vehicle safety rules or who refuse
to operate a vehicle when the operation woul d be unsafe.

Ois Carmchael filed a conplaint with the Secretary of Labor,
Cccupational Safety and Heal th Adm ni stration (hereinafter OSHA) on
May 28, 1999, alleging that Respondent, Consolidated Frei ghtways
Corporation of Delaware, Inc., (hereinafter CF) discrimnated
against himin violation of Section 405(b) of the Act. During the
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hearing on this matter, new al |l egations were raised with respect to
section 405(a) of the Act.

M. Carm chael contends that he was discharged for freight
delays and filing grievances. The Secretary of Labor, acting
t hrough his duly authorized agent, investigated the conplaint and
on July 31, 2000, determ ned that there was not reasonabl e cause to
believe that the conplaint of Ois Carm chael had nerit. (ALJX 06)
Conpl ai nant filed objections to the Secretary's findings by way of
|l etter dated August 4, 2000, and requested a hearing before an
Adm ni strative Law Judge. (ALJX 07)

A formal hearing comenced on March 15, 2001, in | ndianapolis,
| ndi ana, where the parties were afforded full opportunity to
present evidence! and argunent. The Findings of Fact and
Concl usi ons of Law which follow are based upon ny observation of
t he appearance and deneanor of the witnesses who testified at the
heari ng and upon ny anal ysis of the entire record, argunents of the
parties, and applicable regul ations, statutes and case |aw. Each
exhi bit received into evidence has been carefully reviewed. The
Pre-hearing Order provided for a Stipulation of Facts to be
conpleted by the parties. At the hearing, both parties agreed to
submt a Stipulation of Facts post-hearing but no Stipulation was
t ender ed.

| SSUES

1. Wiether CF violated Section 31105 of the Surface
Transportation Assistance Act of 1982 by
di scharging Qi s Carm chael for havi ng engaged i n
protected activity;

2. VWether Ois Carm chael was di scharged for del ay
of freight infractions resulting in the issuance
of four disciplinary letters within a nine-nonth
peri od;

3. Whether the taking of fatigue breaks is a
protected activity where there exist no hours of
service violations and no objectively verifiable
evi dence to support the assertion of fatigue; and

YIn this decision, "JX' refers to Joint Exhibits, "ALJX" refers to the Adnmin-
istrative Law Judge Exhibits, "CX' refers to Conplai nant Exhibits, "RX" refers
to Respondent Exhibits and "Tr." to the Transcript of the hearing.
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4. \Wet her Qis Car m chael IS entitled to
rei nstatenent, noney danmages i ncl udi ng back pay,
attorney fees, and costs.

FI NDI NGS OF FACT

Complainant Qis Carmchael (hereinafter Carm chael or
Conmpl ai nant) was a truck driver for CF for twenty-four years
Carm chael was a bid driver from 1997 through nost of 1998 at
Respondent’s Indianapolis termnal. H s enpl oynent was term nated
on Decenber 2, 1998. (JX 26) Conplainant notes in his brief that
he received six separate discharge letters? in 1998. (JX 13, 18,
19, 24, 25, 26) He was discharged on July 23, 1998, allegedly due
to el even unexcused absences. (JX 13) He was agai n di scharged on
July 24, 1998, and again on August 25, 1998, allegedly for
unavailability for work. (JX 18, 19) Carmchael was also
di scharged on May 15, 1998, May 27, 1998, and Septenber 25, 1998,
all egedly for delaying delivery of freight. (JX 24, 25, 26)

In addition to Conplainant Ois Carm chael’s testinony at the
hearing, testinony was heard from Larry Ping, Enployer Relation
Manager for Consolidated Freightways; Dale diver, D spatch
Oper ati ons Manager for Respondent’s Indianapolis Term nal; Truck
Driver and Union Steward, Gary Gegory; Charles Lee Fouts,
Executive Director of the Indiana Mtor Carrier Labor Relations
Associ ation; Mintenance Coordi nator, Vince Pearson; and, Calvin
Dougl as, Assistant D spatch Operations Manager. | found all the
W tnesses credi bl e excepting for portions of the testinony of Ois
Car m chael . H's testinony concerning the speed capability of
different nodel trucks was shown to be false as well as sone
testinmony relating to the nmechanical condition of his equi pnent.
The record al so establishes untruthful driver log entries as well
as untruthful statements to conpany representatives concerning
medi cal problens and fog conditions. In viewof his untruthful ness
on several matters, | choose to discount his testinony.

Testinony of &is Carm chael

Carm chael was disciplined for delaying freight on April 23,
1998, after taking a fatigue break. He was assigned to drive from
| ndi anapolis, Indianato Menphis, Tennessee, arriving at 11: 15 a. m
(IJX 22, Tr. 715) Upon arrival, he went off-duty for twelve hours,
until 11:15 p.m |Id. During his off-duty tinme, he attenpted to
rest at alocal hotel, but was prevented fromsl eepi ng by excessive

2 Pursuant to the Nati onal Master Freight Agreenent and the | ndiana Uni form
Rul es and Regul ations, adriver is permtted to continue work during the pendency
of the grievance process. (JX 02, 06)
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outside noises. After his twelve hours off-duty tinme and after
requi site inspections, he departed for Indianapolis, Indiana, via
Evansvill e, [Indi ana. Carm chael testified that prior to his
arrival in Evansville, he took a fatigue break from®6:15 a.m to
8:00 a.m Carmchael’s record of duty, however, indicates that he
took a fatigue break after he arrived in Evansville, from9:45 a. m

to 11:30 a.m Carm chael asserts that this discrepancy was an
error due to his fatigued state. (Tr. 717) He attributed his
fatigue to a lack of rest at the hotel, and his diabetes.

Respondent di sciplined Carm chael for taking nine hours and fifty
mnutes to travel the 297 mles between Mnphis and Evansville.
Based on the driving time claimed in his logs, he would have
averaged thirty and three-tenths mles per hour for this trip. H's
log entries indicated that he traveled from Matthews, M ssouri to
Evansvill e, Indiana at a speed of approximtely eighty mles per
hour. Conpl ai nant deni ed that he drove that fast and al so testified
that maybe his log was al so incorrect concerning entries for his

lunch hour. | accord nore weight to his |og entries, as they were
made contenporaneously with the breaks taken. Carm chael ' s
testinmony is not only inconsistent wwth the logs but his attenpts
to explain away the inconsistencies point to still nore possible

| ogging errors, and are, therefore, beyond credulity.

The second fatigue break and delay of freight discipline in
i ssue occurred on May 1, 1998. (JX 23) On April 28, 1998, prior to
|l eaving on a trip, he visited the conpany doctor who reported that
his bl ood sugar was high. The follow ng day, on April 29, 1998,
Car m chael was di spatched fromlndi anapolis to St. Louis, Mssouri,
departing at 12:45 a.m After three hours and fifteen m nutes of
driving, Conplainant took a fatigue break in Effingham 1llinois
from4:00 aam to 6:30 am He arrived in St. Louis on April 29,
1998 at 8:45 a.m He then left St. Louis at 10:00 a.m, arriving
in Indianapolis at 3:30 p.m the sane day. After a twenty-seven
and one-half hour break, he was again dispatched to St. Louis on
April 30, 1998, departing at 7:45 p.m, and arriving in St. Louis
at 12:45 a.m After requisite duties were perforned, Carm chael
left to return to Indianapolis at 2:00 a.m After one hour of
driving, he stopped for a fatigue break from 3:00 a.m to 6:00
a.m, eventually arriving in Effinghamat 7:15 a.m He then left
Effinghamat 7:45 a.m, arriving in Indianapolis at 11:15 a.m He
testified that he was fatigued due to his blood sugar |evels.
Carm chael did not remenber taking a permtted twenty-four hour
slide® on April 29, 1998. He also testified that due to his
doctors appoi ntments, he was unable to get sufficient rest prior to
the April 29 trip.

8 A twenty-four hour slide is an enployee request for twenty-four hours
of f.
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On May 13, 1998, Carm chael was disciplined for absent eei smon
several occasions. He testified that he provided a physician's
note indicating that he was suffering from constipation and
bl eedi ng henorrhoids on May 1, 1998. He also testified that he
provided a physician’s note regarding cervicobranchial syndrone
fromCctober 8, 1997 to Cctober 27, 1997. He testified that he was
of f Novenber 13, 1997 t hr ough Novenber 19, 1997, for acute shoul der
pai n; January 30, 1998 through February 28, 1998, for depression
and al cohol treatnent, April 28, 1998, for a doctor’s visit; and
June 2, 1998 through June 8, 1998, for an unknown il ness. He
suggested that his discipline for absenteeismin these instances
was i nproper as he provided nedi cal excuses.

Carm chael was discharged for delaying freight on My 15,
1998. On May 13, 1998, he was di spatched from I ndi anapolis to St.
Louis, Mssouri, leaving at 6:15 p.m He arrived at St. Louis at
10:30 p.m After requisite pre-trip inspections, he agai n departed
for his returntripto Indianapolis at 11:45 p.m He ate a neal in
Effingham Illinois from2:30 a.m to 3:30 a.m, and then arrived
in Indianapolis at 6:30 a.m He represented that he was assi gned
a tractor used in city driving, even though he was driving over-
the-road. He testified that the truck would not go as fast, and
that in his opinion, the city truck was not as powerful as the
equi pnent he ordinarily drove. He also testified that fifty-five
mles per hour was a good average speed for this trip, but that
eight hours from St. Louis to Indianapolis was “too |ong.” Hi s
testinony regarding the power, speed, and condition of the
equi pnent is inconsistent with testinony from Vincent Pearson,
Mai nt enance Coordinator. It is also not verified by any inspection
reports from other previous or subsequent drivers.

Carm chael was again discharged for delay of freight on My
27, 1998. On May 21, 1998, he was dispatched fromlndianapolis to
Whi te House, Tennessee. He left Indianapolis at 2:30 a.m, and
arrived in Wiite House at 8:30 a.m He then left Wite House at
10:15 a.m arriving in Indianapolis at 2:45 p.m, after having
taken a half hour coffee break en route. Wen asked what a del ay
of freight neant to him he testified that it was pulling over to
shoot pool or any other wunnecessary side trip. Car m chael
testified that this trip had an estimated neet tine* of 7:30 a. m,
and that he was instructed to call if he was del ayed nore than an
hour . He arrived at Wiite House at 8:30 a.m, and then called
| ndi anapolis to inform them he was beginning his return trip.
Carm chael also testified that the truck he was assi gned would only

4 A“nmeet tine” is a designated tine for a driver to neet up with anot her
driver to trade equi prment.
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travel at a rate of sixty-one mles per hour, and this is the
reason it took longer to travel to Wite House.

Carm chael was discharged on Septenber 25, 1998, again for
all egedly delaying freight. On Septenmber 21, 1998, Conpl ai nant
arrived in Menphis, Tennessee at 6:30 a.m He went to a hotel, but
had troubl e sl eeping due to airport noise. He left Menphis at 7:45
p.m, driving to Matthews, M ssouri, where he stopped to eat from
10:30 p.m to 11:30 p.m He then drove wuntil 12:30 a.m, taking
a fatigue break in Cairo, Illinois, until 1:30 a.m He arrived in
| ndi anapolis at 8:00 a.m on Septenber 22, 1998, after taking a
thirty mnute coffee break en route. He testified that his fatigue
was agai n due to high bl ood sugar, and a poor night's sleep in the
hot el .

Compl ai nant testified that he knew of certain instances when
he refused to call dispatch, like traffic jams, which would not
appear on the log. He also testified that he thought as | ong as he
informed his destination termnal of a nap, he did not have to
call. He confirmed that he had not called dispatch on the days
t hat he received del ay of freight discipline. He also acknow edged
his obligation to get enough rest between runs.

Conpl ai nant also testified that he had taken a substanti al
nunber of fatigue breaks over the years, and had received no
discipline. He also testified to fifteen separate fatigue breaks
from April 1998, to Septenber 1998, where he received no
discipline. (RX N

Complainant testified that Dale diver, the D spatch
Operations Manager, held aninosity towards him He acknow edged
that he was returned to work by M. diver in March 1998, foll ow ng
a seventy-two hour notice, but only because he presented a doctor’s
excuse. He testified that it was his opinion that not returning
himto work woul d have been an STAA vi ol ati on.

Testinony of Larry Ping

Larry Ping was t he Enpl oyer Rel ati ons Manager for Consol i dated
Frei ghtways, with a total of thirty-three years of enploynment with
CF. (Tr. 42) As Enpl oyer Relations Manager, M. Ping was
responsi bl e for the investigation of grievances filed by drivers,
and ultimately representing CF in the grievance procedure. (Tr.
43) M. Ping was not responsible for disciplining drivers, only
investigating the discipline and determ ning its appropri ateness.
He testified with respect to the National Mster Freight Agreenent
(NMFA), local rules and regulations, and the nachinery of the
grievance process in general, describing the termnal |evel
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hearings, city commttees, state commttees, and the joint area
commttees. He also confirned the application of the collective
bargai ning agreenents to at |east nine states and thousands of
enpl oyees and its binding nature on CF.

M. Ping testified that the grievance process requires filing
grievances within ten days of a discipline letter. He further
noted the policy of permitting a disciplined driver to continue
wor ki ng during the pendency of the grievance process.

M. Ping testified at length concerning the procedures for
determ ning whether a driver was unavail able, and about the tape
recordi ng procedure when calling a driver for duty. Pursuant to CF
Di spatch Rule 1B (JX 05), CF was obligated to tape attenpts at
calling drivers to report for duty and maintain those tapes for
ni nety days. CF has the burden of proof in any grievance to
produce those tapes. M. Ping opined that CF was obligated to
mai ntain the tapes for ninety days only, and then was permtted to
destroy the tapes. He also opined that at the end of the ninety
days, CF s burden of proof with respect to the tapes ended.

M. Ping testified that Conplainant was a bid driver in 1998,
allowng himto choose which runs he would drive. He noted that
the CF I ndianapolis Term nal had approximately forty bid drivers,
and seventy to eighty extra-board drivers, which are drivers nmaki ng
runs turned down by bid drivers.

M. Ping also testified concerning the absenteeism fornula
contained in the Indiana Uniform Rul es and Regul ations. (JX 06)
He testified to a four step process, beginning with a letter of
i nformati on, noving on to two separate suspensions, and ending with
a discharge. He stated that once the first absenteei sm di scharge
was grieved, the enpl oyee would be returned to work by a grievance
commttee, giving the enpl oyee one nore chance. |If the enployeeis
agai n absent following this process, he can be again discharged.
He conceded that M. Carm chael had been discharged due to
absenteeism (JX 13), but that the grievance commttee would have
reinstated himw th a warning.

Conpl ai nant was al so discharged on July 24, 1998, for being
unavail able for duty, after receiving the three prior letters
prescri bed under the coll ective bargai ning agreenents. (JX 06, 15-
18) M. Ping testified that Conpl ai nant had gri eved the di scharge
by questioning whether calls were actually made, but that the
grievance was never finally adjudicated by the various grievance
comm ttees because M. Carm chael was di scharged on ot her grounds
before the commttees heard this grievance. It was determned to
be noot and therefore not deci ded.
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M. Ping testified that M. Carm chael was di sciplined on six
separate occasions for delaying freight. (CX 68, JX 22-26) The
first delay of freight warning letter, issued January 7, 1998,
concerned an all eged delay of freight on Decenmber 22, 1997. (CX
68) M. Ping testified that this warning |l etter was i ssued because
M. Carm chael had accepted a call for duty, but call ed back al nost

two hours later and marked hinself off the board. M. Ping
conceded that this was not a delay of freight, but pointed out that
since the January 7, 1998 letter was never grieved, it was still a

valid warning letter, and could be used as a basis for later
di schar ge.

M. Ping was questioned with respect to howa determnationis
made that a driver has delayed freight. He testified that no
collectively bargained run tinmes existed, but that managers and
supervi sors determ ned what constituted a reasonable tine, and
therefore what was a delay of freight. He further testified that
run tinmes were established for routes by making test runs with a
saf ety supervi sor, and then anendi ng those tinmes by consi dering the
previous twenty-five runs for a particular route. He confirned
that these run tinmes were not communicated to the drivers, but
acknowl edged that |ong-standing standards existed. “Del ay of
freight” is not a defined phrase, and in the grievance process the
comm ttees woul d determ ne whet her an i nstance constituted a del ay
of freight on a case by case basis.

M. Ping testified that within the last five years, CF has
begun to run special trucks, H power trucks, that wll perform at
hi gher rates of speed, and utilizes those trucks in states with
hi gher truck speed limts.

M. Ping had no role in deciding to issue discipline to
Conpl ai nant, but rather served an investigatory role after the
gri evance process had begun. He also outlined the chain of conmand
at the I ndi anapolis termnal, including the D vision Manager, G oup
Operations Manager, Assistant Term nal Mnager, and the Freight
OQperations Manager. M. Carm chael was an over-the-road driver
who reported to a dispatcher who reported to the Dispatch

Qperations Manager. M. Ping testified that managenment was
responsible to train drivers on safety and driving skills,
provi di ng drivers W th conpany manual s, Depart ment of

Transportati on handbooks, NWMFA safety rules, and posting safety
bul l eti ns and conducting safety neetings. Wth respect to driver
safety, he also testified about CF s policies regardi ng on-duty and
rest requirenents. The NMFA required drivers to receive at |east
ten hours of off-duty tinme before being placed back on duty for a
run. (JX 04, p.5) CF further permtted a driver to take four
additional hours at his request. (JX 05, p. 4) M. Ping testified
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that all these procedures were in place to ensure that a driver is
wel |l rested before taking a run.

If a driver experiences fatigue while on a run, M. Ping
testified that the driver should notify the conpany, and then take
a break. The driver is informed of his responsibility to notify
the conpany in the event of a delay by the Transport Operators
Manual , warning letters, bulletins and safety neetings. The
Transport Operators Manual also provides that in situations not
covered in the manual, call your supervisor for direction. (RX A,

p. 5)

M. Pi ng i nvestigated Conmpl ai nant’ s di sci pline for
absent eei sm concludi ng that the discipline was warranted. He al so
i nvestigated the discipline for unavailability, also concluding it
was proper, and the grievance was ultinmately w thdrawn by the
Uni on.

M. Ping investigated the April 28, 1998 warning letter for
delay of freight. (JX 22) He testified that Conplainant clained
that fog and a 50 mle detour slowed his trip. M. Ping
investigated the fog claim by contacting the National Wather
Service, who said that there was no fog in the area. (RX T) He
al so contacted other drivers on simlar runs at simlar tinmes, and
found the claimof fog to be unsubstantiated. He al so assuned t hat
M. Carm chael had taken the fifty-mle detour and yet he stil
concluded that M. Carm chael had driven too slowy, and opined
that the discipline was appropriate. M. Ping also testified that
M. Carmchael recorded his fatigue break after he arrived in
Evansvill e, |ndiana.

M. Ping investigated the May 6, 1998 warning letter for
del ayed freight. (JX 23) Conplainant took six hours twenty-nine

mnutes to travel fromEffingham Illinois, to St. Louis, Mssouri.
Conpl ai nant asserted that he was tired due to waiting twenty-seven
and one half hours for a work call. M. Ping’s investigation

revealed that M. Carm chael had marked hinself off duty for
twenty-four hours (EX Q, and had been waiting on a call for only
fifty-seven m nutes. Conpl ai nant also alleged eye troubles,
causing him to drive slowy, but upon investigation, M. Ping
di scovered that Conpl ai nant had no proof of eye trouble, and that
two days prior he had received a conpany physical indicating no eye
pr obl ens. He also testified that subtracting out the fatigue
break, M. Carm chael traveled too slowy, and therefore warranted
t he di scipline given.

M. Ping investigated the discipline for the My 15, 1998
delay of freight. He testified that M. Carm chael took over
thirteen hours to travel 478 mles, averaging approximately thirty
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mles per hour. He conpared Conplainant’s travel tinmes to other
drivers, even drivers on that sanme day, and determ ned that M.
Carm chael had traveled too slowy, warranting the discipline
given. There was no fatigue break taken on this trip.

M. Ping investigated the My 27, 1998 discipline for an
al | eged delay of freight. He again investigated m|eage and tines,
and det erm ned t hat Conpl ai nants average speed of thirty-nine mles
per hour was insufficient and warranted discipline. He testified
that his investigation revealed that a tinme zone di screpancy neant
that M. Carm chael was only one hour ten mnutes |ate for his neet
time, not the two hours noted in the letter, but that his travel
time was still too slow M. Ping investigated Conplainant’s
assertion that he went as fast as the truck would go. M. Ping
pul | ed an equi pnent report indicating “61 MPH,” but determ ned this
wite-up was i nconsequential since the speed limt for nost of the
trip was sixty mles per hour. Furthernore, he testified that the
Atlanta driver, a M. Harris, continued on to Atlanta in the
all egedly defective truck, making the trip in approximately the
same tinme as in his original truck. No fatigue break was taken on
this trip, and M. Ping testified that he determned that the
di sci pline was appropri ate.

Finally, M. Ping investigated the Septenber 25, 1998
discipline letter for an alleged delay of freight. He again
determ ned that even absent the fatigue break, M. Carm chael took
too long to conplete the run and was therefore disciplined. He
also testified that Conpl ainant’ s grievance of this discipline was
filed outside of the ten days permtted under the NVFA, and was
therefore dismssed on a point of order by the grievance
committees.

Testinony of Dale diver

Dale Aiver was the Dispatch Operations Manager for CF' s
| ndi anapolis Termnal at all relevant tines. He is currently
retired fromthat position.

M. diver was responsible for issuing the disciplinary
letters in questioninthis case. He testified that at notinme did
the fatigue breaks enter into his decision to discipline M.

Car m chael . Wth respect to the April 28, 1998 discipline, he
testified that he was not aware of the existence of fatigue breaks
at the tinme he nade the decision to discipline M. Carm chael. He

further testified that his decision could not have been related to
the fatigue break as it was taken after the leg of the run for
whi ch Conpl ai nant was disciplined. He further testified that, in
hi s opi nion, Conplainant just didn't want to work.
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M. diver testified that he did not consider the fatigue
break taken on May 1, 1998, when deciding to issue discipline to
Conpl ai nant on May 6, 1998. He testified that he first |earned of
the fatigue break at the grievance hearing, and that even
subtracting the fatigue break out, it still took M. Carm chael
three hours to travel one hundred mles. He stated that this was
too long for such a trip.

He testified that the May 15, 1998 discipline was issued for
taking too long on the assigned run. As there was no fatigue
break, he didn’t base the decision to discipline on a fatigue
br eak.

He also testified wth respect to the discipline letter issued
May 27, 1998, that Conpl ai nant del ayed frei ght and had not called
in regarding an alleged equi pnment problem He testified that in
delay of freight circunstances the timng of the call to dispatch
is the critical issue, not the fatigue breaks taken by a driver.

Wth respect to the Septenber 25, 1998 discharge, M. diver
testified that he decided to discipline Conplainant for
unreasonabl e delay. He testified that the fatigue break played no
part in his decision to issue discipline.

M. diver testified that he nakes disciplinary decisions
al one, and issues the letter through the collectively bargained
processes. He hand wites the discipline letters, sends themto a
union secretary for typing, and then they are issued by that
secretary. He reiterated that fatigue breaks did not enter into
any of his decisions to discipline Conplainant. Hi s discipline was
based upon M. Carm chael’'s failure to notify dispatch with respect
to freight delays and his slow travel tines. He testified that
based upon manual s, neetings, and warning letters, M. Carm chael

knew that he was supposed to call in before he took breaks to
prevent freight delays, and that thirty-seven mles per hour
average speeds were very bad. He also testified that on two

separate occasions, M. Carm chael was separated fromthe conpany
after seventy-two hour notices®, but M. diver reinstated M.
Carm chael and renoved discipline fromhis record. He testified
that if he “wanted to get” Conplainant, he “had hint in 1997 and
1998 after the two seventy-two hour notices, but that he brought
M. Carm chael back to work.

5 Seventy-two hour notices are considered a voluntary resignation by the
enpl oyee. (Tr. 491) The driver does not work pending determnation of a
grievance of a seventy-two hour rule, because the driver effectively quit his
job. (Id.)



Testi nony of Gary Greqory

Gary Gregory is an over-the-road truck driver for CF and at

all relevant tinmes was the shop union steward, investigating
discipline and representing the grievant during the grievance
process. M. Gegory testified with respect to the absentee

formula contained in the Indiana Uniform Rules and Regul ati ons,
noti ng hei ghtened enforcenent of absentee rules since 1996. CF is
permtted to hol d absences agai nst an enpl oyee for a period of nine
mont hs, after which tine, discipline can not be based on an
absence. He further testified that a grieved discharge letter wll
result in returning the driver to work for a period of time where
he can have no unapproved absences. He conceded that if a
di scharge is not grieved, then the discharge stands and the
enpl oyee does not work.

M. Gegory testified that Conpl ai nant had cal | ed on Decenber
22, 1997, to mark hinself off the board, due to an illness, and
that he should not have been disciplined beyond renoval fromthe
board for twenty-four hours. He stated that additional discipline
woul d not “hold up.” He also testified with respect to the process
of taping calls for unavailability, opining that CF retained the
burden to produce tapes for a reasonable tinme even after the
expiration of the ninety day period prescribed in Rule 1(B)

M. Gegory testified with respect to conpoundi ng di scipline
for a single act, stating that it was inappropriate. He further
testified that he had seen hundreds of disciplinary letters, but
had not noticed any that conpounded di scipline for absenteei smand
unavail ability, though he conceded that he had seen conpound
di scipline for other infractions.

He testified that the July 24, 1998 discipline for
unavailability was put on hold during the grievance proceedi ngs,
and that the grievance was later withdrawn after Conpl ai nant was
di sm ssed on ot her grounds.

M. Gegory testified that he has seen CF discipline drivers
for taking fatigue breaks, pointing to Ray Tyl er as an exanple. He
acknowl edged that M. Tyler called into his dispatcher after his
fatigue break. He al so acknow edged that he has taken fatigue
breaks and not been disciplined, and that he knows of other drivers
t aki ng naps w thout discipline. He testified that the President of
CF issued a letter telling drivers that if they are fatigued to
pul | over and take a nap.

M. Gegory testified that he did not receive a copy of the
di scharge letter dated Septenber 25, 1998. He imediately filed
the grievance on M. Carmchael’s behalf with respect to the
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Septenber 25, 1998 discipline. After corrections were made to the
grievance form the grievance was dism ssed as untinely. Thi s
di sm ssal was ultimtely upheld by the grievance process due to the
untinmely grievance, and M. Carm chael was renoved fromenpl oynent .
He testified that he informed M. diver that they were in
violation of federal l|law by discharging M. Carm chael, and M.
A iver advised himto go through the grievance process.

M. Gegory confirmed M. Ping and M. Oiver’s testinony that
no collectively bargained estimated tinmes existed for runs at CF
He also opined that there was no basis for delay of freight
di scipline as issued in JX 22 through JX 26. He further confirnmed
M. Qdiver’'s testinony that Conplainant was returned to work in
1997 and 1998 after being deened to have voluntarily resigned
pursuant to seventy-two hour notice.

M. Gegory testified that he had never been a nenber of
managenent at CF, and that he had never issued discipline at CF,
but that a driver averaging thirty to thirty-seven mles per hour
was not doing his job.

Testi nony of Charles Lee Fouts

Charl es Fouts is the Executive Director of the |ndi ana Mtor

Carrier Labor Relations Association (IMLRA). In 1998, he was
Executive Secretary of | MLRA As Executive Secretary, he
schedul ed grievance proceedi ngs and operated the tape recording
system at grievance proceedings. He testified that conpound

di scipline was perm ssible with respect to absenteeism He also
testified that challenges to discipline beyond the ten day
grievance period are inpermssible.

Testi nony of Vi ncent Pearson

Vi ncent Pearson was the M ntenance Coordinator for CF for
twelve years. His areas of responsibility include maintenance of
all city and over-the-road equipnent. He testified that the city
and over-the-road trucks have the sane engi nes, transm ssions, and
configurations. He testified that the tractors have governors that
regul ate the maxi num speed at which they will travel. He further
testified that H Power units have a governor set approximtely
three mles per hour higher than standard units, but that the “H
didn’t stand for anything.

Testi nony of Cal vin Dougl as

Calvin Douglas is the current Dispatch Operations Manager at
CF's Indianapolis Termnal, replacing M. Jdiver upon his
retirenent. In 1998, he was the Assistant D spatch Operations
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Manager. He testified that in 1998, he was responsi ble for safety

nmeetings and ensuring safe equipnent. He testified that if a
driver is not called for work for sixteen hours, he is permtted
another eight hours to rest before beginning work. He also

testified that he i ssued the discharge letter to M. Carm chael on
July 24, 1998, pursuant to the Indiana Uniform Rules and
Regul ati ons. He also testified that a fatigue break does not
automatically receive a delay of freight.

CONCLUSI ONS OF LAW

By way of letter dated May 28, 1999, M. Carm chael conpl ai ned
t hat Respondent had disciplined and ultimately discharged him in
violation of Sections 405(a) and 405(b) of the Surface
Transportation Assistance Act of 1982, for taking and | ogging
federally protected fatigue breaks. The STAA provides in rel evant
part, at 49 U S.C A 8 31105(a) that:

(1) A person may not di scharge an enpl oyee, or discipline
or di scrim nate agai nst an enpl oyee regardi ng pay, terns,
or privileges of enploynent because -

(A) the enployee or another person at the
enpl oyee’ s request, has fil ed a conpl aint or
begun a proceeding related to a viol ation of

a commrer ci al not or vehi cl e safety
regul ation, standard, or order or has
testified or wll testify in such a

proceedi ng, or

(B) the enployee refuses to operate a
vehi cl e because - -

(1) the operation violates a
regul ation, standard, or
order of the United States
rel ated to comrerci al notor
vehicle safety or health;

The regulations at 49 C.F.R 8 392.3 provide in pertinent
part:

No driver shall operate a commercial notor vehicle, and
a notor carrier shall not require or permt a driver to
operate a commercial notor vehicle, while the driver’s
ability or alertness is so inpaired, or so likely to
becone i npaired, through fatigue, illness, or any other
cause, as to meke it unsafe for himher to begin or
continue to operate .
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These activities, which are referred to as “protected
activities,” are the only activities for which redress i s avail abl e
under the Act. Different wongful activities by an enpl oyer nmay be
redressed under different statutes, but those statutes are not at
issue in this proceeding.

Generally, in order for a claimunder the Act to proceed, a
conpl ai nant nust first make out a prinma faci e case show ng that the
enpl oyer and enpl oyee are covered under the Act, that the enpl oyee
engaged in a protected activity under the Act, and that the
enpl oyee was termnated or otherw se discrimnated against as a
result of this protected activity. Mace v. Ona Delivery Systens,
Inc., 9 1 STA-10 @3 (Sec'y Jan. 27, 1992). Byrd v. Consoli dated
Mot or Freight, 97-STA-9, p.p. 4-5 (ARB May 5, 1998) Normally, the
respondent then has the opportunity to rebut the prima facie case
by showing it had a non-discrimnatory reason for disciplining the
conplainant. Green v. Creech Brothers Trucking, 92-STA-4 @7 (Secy
Dec. 9, 1992) renmanded on other grounds (Sec'y Dec. 7, 1993).
However, where the enpl oyer asserts a non-di scrimnatory reason for
di scharge during its case, the prina facie step can be ski pped, and
| may proceed directly to the next step: deciding whether the
enpl oyer's reason is pretextual. Oson v. Mssoula Ready M x, 95-
STA-21 (Sec'y Mar. 15, 1996); Pittman v. Goggin Truck Line, Inc.,
96- STA-25 @n.2 (ARB Sept. 23, 1997) (citing Carroll v. Bechtel
Power Corp., 9 1 -ERA-46 (Sec'y Feb. 15, 1995), affd sub nom
Carroll v. U S. Dept. of Labor, 78 F.3d 352, 356 (8th Cir. 1996)).
See al so, Scott v. Roadway Express, Inc., ARB No. 99-013, ALJ No.
1998- STA-8 (ARB July 28, 1999), for a general overview of the
standards and burdens for clains arising under Section 405 of the
Act .

In Pike v. Public Storage Conpanies, Inc., ARB No. 99-072, ALJ
No. 1998-STA-35 (ARB Aug. 10, 1999), the ARB adopted the ALJ's
recommended deci sion, but noted in regard to the ALJ's anal ysis of

a prima facie case: "In a case fully tried on the nerits, ... [i]t
is not particularly useful to analyze whether the conplainant
established a prinma facie case. ... Rather, therelevant inquiry is

whet her [the conpl ainant] established, by a preponderance of the
evidence, that the reason for his discharge was his protected
safety conplaints.” This follows the U S. Suprenme Court’s deci sion
in St. Mary’'s Honor Center v. Hicks, 509 U S. 502, 506-508 (1993).

A refusal to drive when fatigued, in violation of 49 CF. R 8§
392.3, is protected activity under this regulation. Pol ger v.
Florida Stage Lines, 94-STA-46 (Sec. Apr. 18, 1995). An enpl oyee
engages in protected activity when he refuses to operate a
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commer ci al notor vehi cl e under circunstances whi ch woul d constitute
a violation of a safety or health rule or regulation. G eathouse
v. Greyhound Lines, Inc., 92-STA-18 (Sec. Aug. 31 1992); Brown v.
Besco Steel Supply, 93-STA-30 (Sec. Jan. 24, 1995); Self .
Carolina Freight Carriers, Corp., 91-STA-25 (Sec. Aug. 6, 1992).
Refusal to work because of fatigue is protected.

Much of the record in this proceeding contains information
with respect to the grievance processes avail able for the various
di sci plines given. The purpose of this proceeding relates only to
discrimnatory retaliation, not the appropriateness of actions
ei ther taken or not taken under the avail abl e gri evance procedures.

Protected Activity

Conmpl ai nant asserts that he was disciplined and ultimtely
di scharged, in violation of 8405(a)-(b), for taking and | ogging
fatigue breaks while operating an over-the-road tractor trailer.
M. Carm chael nust show that he engaged in protected activity,
that he was subjected to adverse action, and that Respondent was
aware of the protected activity when it took the adverse action.
Mace v. Ona Delivery Systens, Inc., 91-STA-10 (Sec'y Jan. 27,
1992). Conpl ai nant points to three i nstances where he took fatigue
breaks and was allegedly disciplined six tinmes for doing so.

This case was fully tried on the nerits, therefore, it is not
necessary for me to engage in an analysis regarding the
establishment of a prinma facie case. United States Postal Service
v. Aikens, 460 U S. 709 (1983).

M. Carm chael asserts that the di scharges dated May 15, 1998,
May 27, 1998, and Septenber 25, 1998, based upon del ays of freight
are not legitimte, non-discrimnatory grounds for discharge. (JX
13) These disciplinary actions are based upon Si X separate
i nstances of del ayed freight.

The first instance of del ayed frei ght occurred on Decenber 22,
1997. (CX 68) Respondent’s warning letter provides that
Conpl ai nant was di sci plined for accepting a call for work, and t hen
| ater calling Respondent to refuse the work, causing a delay of
freight. (CX 68) Conplainant asserts that this warning |l etter was
not in conpliance with the NMFA for various reasons. He contends
that he was inpermssibly disciplined twce for this event, both
for unavailability and for delay of freight. He also contends that
he was inproperly served, and that the event was not technically a
del ay of freight. Again, assum ng, arguendo, that Respondent acted
in contravention of the NMFA, or any other negotiated contract



- 17 -

covering it’s enployees, such actions are properly addressed
t hrough the grievance procedures prescribed by those agreenents.

Conpl ai nant further asserts that he was inpermssibly
disciplined due to a <chronic nedical condition, bleeding
henorrhoi ds, which prevented himfromdriving. Forty-nine C.F. R
8 392.3 prohibits driving under an “inpairnent,” and the STAA
prohi bits discipline for refusing to drive under an inpairnment. As
di scussed in the July 12, 2001 Order, this assertion is not nade
alleging a violation of the STAA, but as a pattern of behavior

causally linking the allegedly protected activity based upon
fatigue breaks and the adverse enploynent action. See, G een
supra; Bell, supra. As this discipline is offered solely to

establish a pattern of retaliation, and not as an i ndependent cause
of action, any allegedly protected activity in the form of
unavailability due to illness addressed by this discipline is
sinply not before me for determ nation

As no protected activity is properly associated with the
discipline for the Decenber 22, 1997 delay of freight, and this
discipline was issued prior to the fatigue breaks at issue,
Conpl ai nant has not satisfied his burden of proof with respect to
this discipline.

Conmpl ainant also asserts that this discipline is in
retaliation for reporting a violation of 8§ 392.3, in violation of
8405(a). Conpl ai nant accepted a work call, and one hour and fifty

mnutes later called hinself in as ill. | credit M. Gegory's
assertion that the discipline was i nappropriate, but this issue is
addressable to the grievance process. I find M. diver’'s

testinmony highly credible that he disciplined Conplainant due to
the actual delay of freight associated with this instance. \V/ g
AQiver testified that he returned M. Carmchael to work on two
separate occasions in 1997 and 1998, after M. Carm chael had
recei ved seventy-two hour notices. M. Oiver stated that seventy-
two hour notices were deened by the conpany to be voluntary
resignations. (Tr. 491) M. Carmchael testified that M. diver
was required to return him to duty following the 1998 notice

because he had a physician’s excuse for not working. The record
contains no evidence that the seventy-two hour notice is
disciplinary in nature, it is deened as a voluntary resignation

therefore M. Oiver was not required to rescind the notice. M.
Aiver testified that if he wanted to get rid of Conpl ainant, he
woul d not have returned him to work after these resignations.
These reinstatenents occurred, even though M. Carm chael alleged
that he took and | ogged a substantial nunber of fatigue breaks in
his twenty-four year tenure. | find the fact that Conpl ai nant was
returned to work, and his record cleared of the seventy-two hour
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notice, outside of the grievance process, persuasive that M.
AQiver had no discrimnatory intent in his discipline of M.
Car m chael

As freight was actually delayed, and CF followed the
prescribed procedures for discipline, I find that Conpl ai nant has
not established by a preponderance of the evidence that this
discipline is consistent with a pattern of discrimnatory
retaliation.

M. Carmchael also points to other alleged patterns of
di scrimnation by Respondent for other protected activity in an
effort to showa pattern of discrimnation. M. Carm chael asserts
that the July 23, 1998 discharge for absenteeism was not a
legitimate, non-discrimnatory ground for discharge. (JX 13) He
points out that the Indiana State Gievance Committee never
considered Conplainant’s appeal of the absenteeism discharge
letters, and that under the National Master Freight Agreenent
(NMFA), the discharge was unsustainable. Carm chael asserts that
the July 23, 1998 discharge was in violation of various contracts
bi ndi ng Respondent.® Assum ng, arguendo, that Respondent acted in
contravention of the NWMFA, or any other negotiated contract
covering it’s enployees, such actions are properly addressed
t hrough the grievance procedures prescribed by those agreenents.

The di scharge letter of July 23, 1998, was prem sed on el even
i nstances of “full and/or partial absences” which were unexcused.
(JX 13) Conplainant testified that the June 2, 1998 to June 8,
1998 i nstance was actually excused, due to an illness evidenced by
a physician’s note. (Tr. 743; CX 41) As discussed in the July 12,
2001 Order, this assertion is not made alleging a violation of the
STAA, but as a pattern of behavior causally linking the allegedly
protected activity based upon fatigue breaks and the adverse
enpl oynent action. See, McDonnell Douglas Corp. v. Green, 411 U S
792, 93 S. . 1817 (1973); Bell v. E.P.A, 232 F.3d 546 (7t Cr.
2000). As this discharge is offered solely to establish a pattern
of retaliation, and not as an independent cause of action, any
all egedly protected activity in the form of absenteeism due to
i1l ness addressed by this discipline is sinply not before ne for
determ nation

Carm chael was disciplined for absenteeism on four separate
occasions. (JX 10, 11, 12, 13) The NWFA provi des that excessive
absent eei smis subject to discipline according to the provisions of
Article 46, requiring witten notices. (JX 2, pg. 4) The Oficial

5 Larry Ping testified that Respondent could not have obtained a full and
final discharge based upon the absenteeism (Tr. 96-97)
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| ndi ana Uni form Rul es and Regul ations provide a four-step process
for dealing with excessive absenteeism (JX 6, pg. 4) Thi s
process was initiated on January 20, 1998, with a “Letter of
| nf or mati on.” (JX 10) Respondent asserts that it dism ssed
Carm chael for “excessive absenteeism” (JX 13) Once the
respondent articulates a legitimte, nondiscrimnatory reason for
taking the adverse action, the burden shifts back to the
conplainant to show by a preponderance of the evidence that the
reasons were pretextual. See Reensnyder v. Mayflower Transit,
Inc., 93-STA-4 (Sec'y May 19, 1994).

Carm chael ' s absent eei sm di sci plines were based upon a total
of seventy-five instances of full or partial absenteei sm begi nning
in May 1997, and ending in July 1998. O these instances, he
of fers docunentation that eight instances could have been excused

for a nedical condi ti on. (Tr. 743) I question these
representations in view of Conplainant’s failure to be truthful in
ot her i nstances. Regardless, | find it unlikely that Respondent

used these eight absences due to a nedical condition alone to
di scharge Conpl ainant. The disciplinary process began before the
absences due to the nedical conditions, and continued through to
di scharge according to the NMFA. Further, it invol ved sixty-seven
ot her unexcused and unexplained absences within the span of
fourteen nonths. Enpl oyers are obviously free to discipline
enpl oyees for chronic tardiness and absenteeism See Yel |l ow
Frei ght Systens, Inc. v. Reich, 8 F.3d 980, 998 (4'" Gr. 1993).
Conpl ai nant has not denonstrated that Respondent’s articul ated
reason for disciplining Carm chael s absent eei smwas pr et extual nor
that the July 23, 1998 discharge was notivated in any way by
activity that woul d have been protected under the STAA, had it been
properly asserted. Accordingly, |I find that Respondent’s di scharge
of Carm chael for absenteeism was not notivated by any protected
activity, and therefore does not establish a pattern of retaliation
for activities ordinarily protected by the STAA. Mon, supra.

Carm chael was al so di scharged for unavailability. He asserts
si x reasons that the July 24, 19987 di scharge for unavailability is
not a legitimate, non-di scrimnatory ground for di scharge. (CX 68)
Each of these reasons relates to the grievance procedure and the
avai lability of discharge in response to the wunavailability
char ges. Agai n, assum ng that each of the six reasons provided
were legitimte, and Respondent acted in contravention to any
negoti ated contract providing protection to it’s enployees, such
actions are properly addressed by the gri evance procedures provided
in those contracts.

7 The August 25, 1998 discharge for wunavailability was rescinded by
Respondent as it was inproperly served on Conplainant. (JX 19; Tr. 54)
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Respondent articulates that it dism ssed Carm chael for being
“unavail able.” (JX 18) The disciplinary process with respect to
Carm chael s unavail ability began prior to his alleged protected
activity, and I find that it continued through in accordance with
the NMFA to his ultimte discharge. The disciplinary letters of
record refer to six instances of unavailability over a six nonth
peri od. (JX 15, 16, 17, 18, 19) Car m chael has not provided
evidence that these instances of wunavailability were for any
protected activity. Conpl ai nant has not denonstrated that
di scharge for unavailability is a pretext for discharging
Conpl ai nant in contravention to the STAA. Accordingly, | find that
Respondent’ s di scharge of Carm chael for unavailability was not
notivated by any protected activity, and therefore does not
establish a pattern of retaliation.

The first fatigue break at issue was taken on April 23, 1998.
He asserts that the April 23, 1998 fatigue break constituted
protected activity. Polger, supra. Respondent articulates that
Carm chael was not disciplined for taking a fatigue break, but for
not notifying the dispatcher of his break, and a delay of freight
based upon his late arrival in Evansville, Indiana, on April 24,
1998. (JX 22) Conplainant contends that his late arrival was due
to his fatigue break, which he all eges was taken at 6:15 a.m, and
therefore the discipline was for taking a fati gue break, making the
delay of freight discipline pretextual. Conpl ai nant bears the
burden of denonstrating by a preponderance of the evidence that the
proffered reason is pretextual and that he was discrimnated
agai nst by Respondent. Moon v. Transport Drivers, Inc., 836 F.2d
226 (6'" Cir. 1987); Texas Departnent of Community Affairs v.
Burdi ne, 450 U.S. 248 (1981).

Carm chael admts the underlying facts with respect to the
del ay of freight discipline issued by Respondent. He admts that
he failed to call dispatch regarding the fatigue breaks in
guestion, and that it took nine hours and fifty mnutes to travel
297 mles. Dale Aiver testified that estinmated tinmes of arrival
were established, but not communicated to drivers for routes and
that drivers who significantly deviated from those tinmes were
di sci pl i ned. (Tr. 433) Due to the nature of the industry,
i nsignificant deviations received no discipline. 1d. Furthernore,
M. diver testified that he was unaware of Carm chael’ s fatigue
breaks at the tinme that he made the decision to issue the
discipline letter. (Tr. 384)

Carm chael was assigned to drive fromlndi anapolis, Indianato
Menphi s, Tennessee. (JX 22, Tr. 715) During his off-duty tinme, he
tried to rest at a local hotel, but he alleges that he was
prevented fromsl eepi ng by excessi ve outside noises. On his return
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trip he departed for Indianapolis, |Indiana, via Evansville,
| ndi ana. Carm chael testified that prior to his arrival in
Evansville, he took a fatigue break from6:15 a.m to 8:00 a. m
The | og, however, nenorializes this break as having occurred at
10: 00 a.m, after his arrival in Evansville. Conplai nant expl ains
this discrepancy as a “mstake” in logging his hours. When
confronted wwth the inpossibility of taking the fatigue break and
making it to Evansville at the tinme he did, Carmchael testified
that he “m ght” have nmade a further m stake in docunmenting a | unch
period as well, logging the break as | onger than he actual ly took.
(Tr. 913) | accord nore weight to the |og book as an accurate
chronicle of M. Carm chael’s run, and | ess wei ght to Conpl ai nant’ s
i nconsi stent testinony. Accordingly, I find that Conplainant’s
April 24, 1998 fatigue break was taken as nenorialized in his |og.
Therefore, the discipline for April 24, 1998 delay of freight
di scipline could not have been related to a fatigue break taken
after arriving in Evansville.

Furthernore, Conplainant took and |ogged fifteen fatigue
breaks between April and Septenber of 1998 with no disciplinary
action taken. Still further, Respondent provides evidence of
fourteen ot her enpl oyees taking fatigue breaks wi t hout disciplinary
action, and of seven enpl oyees with del ays of freight receivingthe
sanme penalties prescribed wunder the collective bargaining

agreenents with no fatigue breaks. (RX O Simlarly situated
enpl oyees subjected to simlar disciplinary proceedi ngs suggests
that Carm chael’s discipline was not retaliatory. Moon, supra.

Car m chael acknow edged that he took and | ogged a “substantia
nunber” of fatigue breaks during his twenty-four year enploynent
with Respondent with no disciplinary action taken. (Tr. 822)
Accordi ngly, Carm chael has not established by a preponderance of
the evidence that the April 28, 1998 discipline for delay of
freight was notivated by his fatigue break.

The second fatigue break occurred on May 1, 1998. (JX 23)
Carm chael asserts that he was disciplined for this break in
contravention to the STAA. Respondent asserts that even w thout
considering the fatigue break, Carm chael averaged approxi mately
thirty mles per hour on this route and that Conplainant failed to
call to notify the dispatcher that he wuld arrive Ilate.
Conpl ainant testified that his high sugar |evels caused his
fatigue, and that even though he was off duty for nore than twenty-
seven hours prior to this run, he couldn't rest. These facts do
not denonstrate that Respondent’s articulated reason for

di scharging Carm chael are pretextual. M. Ping testified that
even subtracting out the tine it took for Carm chael’s fatigue
break, he would still have been disciplined for averagi ng | ess than

thirty mles per hour, whichis too slowfor a professional driver.
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(Tr. 240) Messrs. Ping, Aiver, and Gregory agree that averaging
thirty mles per hour is unreasonable. (Tr. 258, 486, 643)
Conpl ai nant has not denonstrated by a preponderance of the evidence
that he woul d not have been disciplined for the excess tinme taken
on this run, nor that he was disciplined for taking a fatigue
br eak.

Conpl ai nant agai n argues that as no estimated ti nes of arrival
wer e di scl osed for these routes, there can be no discipline for not
nmeeting these tines. As discussed above, M. diver reqgularly
disciplined drivers for significantly exceedi ng reasonable travel
times. M. Gegory confirnms that thirty mles per hour is not a
reasonabl e average for a professional driver. (Tr. 643)

Carm chael was disciplined on May 15, 1998, for a delay of
freight occurring on May 13, 1998. (JX 24) There was no fatigue

break taken during this run. Carm chael asserts that this
discipline is in retaliation for taking and |ogging the fatigue
break on My 1, 1998. Respondent again asserts that this

discipline is appropriately given in response to del ayed freight
caused by Carm chael s late arrival tinme. Carm chael points to the
fact that he was |l ate due to being issued a city tractor for this
over-the-road run, and the city tractor would only travel at

approximately 55 mles per hour. On his equi pnent inspection
report followng the trip to Indianapolis, Carm chael noted no
problenms with the tractor. (RX' N) Vi nce Pearson, maintenance

coordi nator for Respondent, testified that the tractor driven by
Carm chael on May 13, 1998, had t he sane transm ssi on and engi ne as
every other truck used by Respondent. (Tr. 951) I find M
Pearson’s testinony wth respect to the equipnent driven by
Carm chael nore persuasive, as he is a mai ntenance coordi nator for
t he equi prent.

Even assum ng that Carm chael’s tractor was running slow, at
a maxi num speed of fifty-five mles per hour, this does not
denonstrate pretext. Respondent disciplined Conplainant for
averaging less thanthirty mles per hour. M. Ping testified that
thirty mles per hour is an unacceptable rate of travel for a
prof essional driver. (Tr. 258) M. Gegory and M. diver
confirmed this fact. (Tr. 486, 643) | find that Conpl ai nant was
di sciplined for slowtravel tinmes and the resulting freight del ays.
Conpl ai nant has not denonstrated by a preponderance of the evidence
that this discipline was notivated by discrimnatory intent.

Carm chael was discharged on My 27, 1998, for delayed
freight. Again, this discipline involves no fatigue breaks, but
Conpl ai nant asserts that he was disciplined in violation of 8§
405(a), in retaliation for |ogging previous fatigue breaks, and
grieving discipline. Respondent articulates that it disciplined
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Conpl ai nant for a failure to call CF when he didn’t arrive at his
schedul ed neet | ocation at the appointed tine.

Again, Dale Aiver issued this discipline. He testified that
he disciplined Conplainant for arriving late at his destination
with no phone call regarding problens. This discipline was al so
investigated by Larry Ping, who determned that due to tine
di screpanci es, Conplainant was one hour and ten mnutes |ate,
rather than the two hours alleged in the discipline. M. Ping,

however, determ ned that the discipline was still warranted as M.
Carm chael was still nmore than an hour late w thout a phone call,
and that he averaged thirty-nine mles per hour. M. Ping

i nvestigated Conplainants allegations of equipnent problens by
checki ng equi pnent witeups fromprior and subsequent drivers. He
found no problens. As discussed above, Messrs. Gegory, diver,
and Ping all opined that average speeds inthe thirty to forty mle

per hour range were unacceptable. | place substantial weight on
M. Ping’ s investigation, as his investigation reveal edinformation
in Conplainant’s favor, but he still deemed the discipline

warranted due to unreasonable travel tines. Carm chael has not
denonstrated by a preponderance of the evidence that this
di sci pline was notivated by discrimnatory intent.

Carm chael was di scharged on Septenber 25, 1998, for del ayed
freight. He again had an average speed of approximately thirty-
seven mles per hour inthis run. M. Oiver testified that he did
not discipline Carm chael for being fatigued, but for failing to

call wth respect to his nap. M. Ping investigated this
di sci pline and determ ned that it was appropriate considering M.
Carm chael ’s travel tine. For reasons nentioned above, | again

pl ace great weight on M. Aiver and M. Ping' s testinony, and find
no discrimnatory intent inthis discipline. Carmchael has failed
to denonstrate by a preponderance of the evidence that this
discipline was admnistered in retaliation for taking fatigue
br eaks. This final discipline was not tinmely grieved by
Carm chael, and his late grievance was ultimtely dism ssed, and
hi s di scharge made fi nal

Concl usi on

It is ny belief that Conplainant is attenpting to circunvent
the processes contained in the NWA, and other contractual
provisions, by re-litigating these clainms under the rubric of STAA
viol ations since his discharge becane final due to the untinely
grievance. Carm chael’s discipline followed the guidelines
provi ded by the collectively bargained for agreenents. He clains
di scrimnatory discipline by managers of CF, and yet acknow edges
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that these sanme nmanagers returned him to work several tines
foll owi ng his voluntary resignations. Even after repeated warni ngs
and disciplines, Carmchael did not perform his job to the

expectations of CF, and was ultimtely discharged. He was not
di sci plined, discrimnated against or discharged for any protected
activities. Complainant has failed to denonstrate by a

preponderance of the evidence, a pattern of retaliation by CF, or
discrimnatory retaliation for taking and | oggi ng fatigue breaks.
He was di sciplined because it was warrant ed.

RECOMVENDED ORDER

In view of the above findings, | recomend that Conpl ai nant,
Qis J. Carmichael’s claim for reinstatenent, back pay, and
attorney fees be DEN ED

A
Rudol f L. Jansen
Adm ni strative Law Judge

NOTI CE: Thi s Recomrended Deci si on and Order and the adm ni strative
file in this matter wll be forwarded for review by the
Adm ni strative Review Board, U. S. Departnent of Labor, Room S-4309,
200 Constitution Avenue, NW Washington, D.C. 20210.



